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STATEMENT.

This is an appeal brought by The Western Trans-

portation & Towing Company from a decree of the Dis-

trict Court of the United States for the District of Ore-

gon, sitting as a Court of Admiralty.

On the evening of December 30, 1907, the river

steamer Annie Comings, owned and operated by the

appellant, collided with the French barque Europe, an-

chored in the Willamette River near the City of Port-

land, resulting in the sinking and total destruction of

said steamer, and damage to said barque in certain

parts of its rigging.

The appellant filed its libel against said barque

Europe for the loss of said Annie Comings and her

cargo, e^d thereafter the master of the Europe filed a

cross-libel for the damage sustained by said barque.

At the time of the collision the Europe was anchored
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in the deep water channel of the Willamette River and

in the nsual track of vessels plying up and down said

river.

While at anchor in this position, up to the time said

collision occurred, the forward anchor light of the Eu-

rope, which is a vessel 303 feet in length, was placed at

a height of 17 feet and 6 inches above the forecastle

deck, which in this case was about 100 feet in length

extending back of the foremast, the light aft being

placed at a height of about 8 feet lower than the one

forward. The forward light was hung under the fore-

stay leading from the Europe's foretopmast to the

knighthead, said forestay consisting of two wires bound

together and being about 4 inches in circumference and

being also bound about with chafing-gear to the extent

of about 9 inches in diameter extending down even with

the center of said light, which as it hung was from 14 to

18 inches back of said forestay.

In this position, said forward light was also on a

level with the end of the jib-boom, around which sails

were furled to a width of about 2% feet in diameter, at

a distance of about 65 feet in front of said light.

When the collision occurred, and for some time prior

thereto, all of the officers and crew of the Europe were

below deck at what the chief officer refers to as a French

dinner, excepting the boatswain, who was on the main

deck between the forecastle and poop decks, which were

each 7l^ feet higher than the main deck. When he felt

the shock of the collision the boatswain climbed to the

top of the forecastle and discovered the Annie Comings

swinging across the bow of the Europe. The captain of

the Europe followed the boatswain to the forecastle deck

and to relieve the pressure on his ship gave orders to

let go two more shackles of the anchor chain (two

shackles having been already released by the shock of

the collision), which was done, and the ship prevented
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from going adrift, although it was carried down the river

for some distance and across the deep water channel

toward the west shore.

The Annie Comings was proceeding down the river

loaded with machinery and was running at her average

speed. The pilot was at the wheel and a lookout was
stationed forward on the passenger deck—both were

keeping a watch ahead. The pilot first discovered a

light shade on the water straight ahead in his course and

immediately put the wheel over to swing clear of it.

When the object appeared the pilot did not know it was
a ship, but instantly discovered that it was from the

electric lights on the lower deck of the steamer shining

on her hull. There was no light visible on the ship from
the pilot's position in the pilot house, and the lookout

could see none from his position on the forward passen-

ger deck. The ship was discovered by both pilot and

lookout at almost the same instant. When the ship was
discovered, the steamer was meeting her '^head on"
within one degree. The steamer struck within about

three seconds after the ship was discovered. There was

a strong current in the river, and when the wheel of the

steamer was put over it swept the steamer around with

her broadside against the bow of the ship, where she

hung until broken in two by the strong current and sunk,

one part of her hull being carried down the Columbia

River about fifteen miles.

The fault charged in the libel against the Europe is

very clearly and succinctly stated in the opinion of the

District Court, as follows:

**It is alleged that the Europe was anchored in the

fair-way, and directly in the course of vessels plying the

river. This is set down as a fault against the ship. But

the especial complaint is made that she was so anchored

without proper riding-lights, as required by law, so dis-

posed and situated as to give notice and warning of her

position and presence in the stream, and without a proper
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anchor-watch on duty before and at the time of the col-

lision. As to the lights, it is specifically alleged that at

no time did the Europe exhibit a large white light, visi-

ble around the horizon, situated in the proper place, or at

the proper distance above the deck, to give suitable warn-

ing to boats plying to and fro upon the river.
'^

The fault charged against the Annie Comings, by the

cross-libel, is also stated in the opinion of the District

Court, as follows:

^^As showing the fault of the Annie Comings, it is

further alleged that, while descending the river, she was

so carelessly navigated, by an attempt to cross the bow
of the Europe in such close proximity, with the current

then running in the river, as to foul the Europe ^s bow-

sprit, causing the hogchains of the Comings to part, by

reason whereof she broke in two and sank, at the same

time rendering damage to the Europe. Such are the

issues presented by the pleadings.''

The testimony introduced upon the trial herein pre-

sents no disputed questions of fact, except upon the point

as to whether or not the forward anchor light was a

bright or a dim light, some of the witnesses testifying

that it was a very bright light, while others testified

that it was a very dim light.

The District Court in its opinion and decree held

the barque Europe to be without fault in the collision

and sinking of said Annie Comings, and that the Annie

Comings was solely at fault in said collision in failing to

observe and distinguish the anchor lights of the Europe.

Said decree having been duly made and entered

against the libelant, it now brings this appeal.

ASSIGNMENTS OF ERROR.

Upon the taking of the appeal herein assignments of

error were filed as follows:

I.

Said Court erred in finding and decreeing that the

claimant, respondent and cross libelant should recover
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from the libelant and cross respondent the sums and

amounts mentioned in the decree entered herein, or any

part thereof.

II.

That said Court erred in its said decree in deciding

the ^' Annie Cummings^' to be solely at fault and its

failure to properly observe and distinguish the anchor

lights of the "Europe^' to be the proximate cause of the

collision between said vessels, in that it appears from
the evidence in the cause that at the time of said col-

lision said ''Annie Cummings'' was proceeding down
the Willamette River in the night time and in the usual

course of vessels of its kind, with a competent pilot at

the wheel, and a competent lookout on the forward deck,

both keeping a watch ahead, and that no light was visi-

ble to them upon the anchored vessel at any time before

the collision, and that the anchor lights exhibited by the

"Europe'' were placed thereon in violation of the stat-

ute governing the placing of anchor lights upon vessels

of the class of the "Europe.''

III.

That said Court erred in its finding set forth in said

decree that the navigators on the "Annie Cummings''

saw the lights on the "Europe" and mistook them for

shore lights, and that there was no cause for the con-

fusion of said lights, and the navigators of the "Annie

Cummings" were grossly negligent in the failure to

properly observe, recognize and distinguish the lights

of the "Europe" at anchor and the lights on shore, in

that it appears from the evidence in said cause that said

Europe was anchored in a fair-way and in the range of

shore lights, with her forward anchor light placed at a

height of IIV? feet above the forecastle deck, and imme-

diately behind a forestay wrapped with chafing gear to

the extent of about 9 inches in width, and on a level

with the end of her jib-boom around which was furled
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sails to a width of about 2% feet. The after-light being

placed at a height only 8 feet lower than the forward-

light, instead of 15 feet lower, as provided by the statute.

IV.

That said Court erred in holding and deciding in its

opinion and decree herein that the position of the lights

on the ^'Europe" contrary to the regulations of law

manifestly could not have contributed as a cause to the

collision.

V.

That said Court erred in holding and deciding in its

opinion and in its decree rendered herein that the ^^ Eu-

rope^' was supplied with a competent and proper watch,

and if not upon the forecastle at the time, the fault, if it

be a fault, could not, in all reasonable probability, have

contributed to the cause of the accident, in that the evi-

dence introduced in the cause on behalf of the '^Europe"

itself showed that at the time of the collision all of the

officers and crew of the anchored vessel were below deck

except one man, who was walking around upon the main

deck between the forecastle deck and the poop-deck,

each of which was 7% feet higher than the main deck,

from which position the approach of vessels coming up
or down the stream could not be observed; that when the

*^ Annie Comings'' struck the ^'Europe" and swung

across her bow, two shackles of the '^Europe's'' anchor

chain ran out, letting her down the stream that distance,

and that immediately after the collision the captain and

crew ran upon the forecastle deck and released two more

shackles of the *' Europe's" anchor chain, letting said

vessel down the stream this further distance; that at the

time the ^^ Annie Comings" struck the ^^ Europe" she was
sheering away and would have passed safely if the ^'Eu-

rope" had been let down the stream a short distance by

releasing her anchor chain.
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VI.

That said Court erred in its said decree in holding

and deciding the said '' Europe '' to be without fault in

that the evidence in said cause shows that said "Eu-
rope" was anchored in a fair-way where vessels were

constantly passing without exhibiting proper anchor

lights as provided by statute, and without providing a

proper anchor watch to discover the approach of vessels

and to guard against the danger of collision, which its

position in a frequented fair-way rendered imminent at

all times.

VII.

That said Court erred in not holding and decreeing

the said '^Europe" to be solely at fault for the collision

described in the libel and cross libel herein, in that it ap-

pears from the evidence in said cause that the collision

between said "Europe" and said "Annie Comings" was

caused by the failure of the said "Europe" while an-

chored in a frequented fair-way to exhibit proper anchor

lights and to maintain a proper anchor watch as more
particularly set forth and described in assignments of

error III and V.

VIII.

That said Court erred in its said decree in vdeciding

that there was no obstruction to the view of the riding-

lights on the "Europe," in that it appears from the evi-

dence in said cause that the forward riding-light of said

"Europe" consisted of a corrugated glass lamp of about

10% inches in diameter and 8% inches in height, and

that immediately in front of said light and only about 14

inches distant was a forestay wound with chafing gear to

a width in diameter of about 9 inches, which chafing gear

extended down even with the center of said light; in ad-

dition to this said forward light was on a level with the

end of the jib-boom, around which were furled sails to a

width of about 2V2 feet in diameter; that the range of
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the pilot's vision on the ^^ Annie Comings'' was below

the end of the ^'Europe's" jib-boom, and that said ^'An-

nie Comings" approached the ^^ Europe" *^head on"
within one degree; that after the collision the forward

riding-light of the ^^ Europe" was raised several feet;

that the presence of the ^^ Europe" in the stream was

only discovered by the pilot and lookout upon the ^ ^ Annie

Comings" by the lights of their vessel shining upon the

hull of the ^^ Europe" and that no lights were visible upon

the anchored vessel from their positions on the ^^ Annie

Comings. '

'

IX.

That said Court erred in permitting L. Veysey to

testify, over objection of the libelant, that he charged

the barque ^^ Europe" for $25.00 for surveying the dam-

age, and $25.00 for surveying the repairs, and $5.00 for

making out specifications and testing the material at

the Columbia Steel Works, and that said amounts had

been received by him.

X.

That said Court erred in charging the libelant with

liability for the amount received by L. Veysey as testi-

fied by him for making certain surveys of the ^ ^ Europe '

'

and making out specifications and testing material at

the Columbia Steel Works.

XI.

That said Court erred in permitting Andrew Hoben
to testify over objection of the libelant, that he charged

and received from the said '^Europe" the sum of $20.00

for making a survey of said vessel.

XII.

That said Court erred in charging the libelant with

liability for the amount received by Andrew Hoben as

tesified by him for making a survey of said *^ Europe."

XIII.

That the said Court erred in allowing to be intro-

duced in evidence, over objection by libelant, a sketch or
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representation of a ship which C. Henri Labbe, a witness

called on behalf of the cross libelant, testified and was

supposed to be the general plan of the ^^ Europe/' or a

sister ship the *'Asia/' but which was not identified as

a correct sketch or representation of either said *^ Eu-

rope'* or said ^^Asia/'

XIV.
That said Court erred in permitting Charles Jolivet,

a witness called on behalf of respondent and cross libel-

ant, to testify, over objection by libelant, that he had
paid C. Henri Labbe, the French Consul residing at Port-

land, Oregon, the sum of $38.05 for drawing papers re-

lating to the collision between the ^^ Annie Comings'' and

the ''Europe."

XV.
That said Court erred in charging the libelant with

liability for the amount paid to C. Henri Labbe, French

Consul, for the preparation of papers relating to the col-

lision between the ''Annie Comings" and the "Europe,"

as testified by the wtiness Charles Jolivet.

XVT.
That said ourt erred in allowing to be introduced in

evidence, over objection by libelant, the deposition of

Albert Gustave Capelle, setting forth statements of cer-

tain voyages made by the barquje "Europe," as follows:

"7-10. To the seventh, eighth, ninth and tenth inter-

rogatories he saith

:

I present the following statement of particulars for

the voyage No. 5, outward and homeward, leaving Swan-

sea May 25, 1902, for Iquique, and from Iquique to Ham-
burg:

Disbursements at Swansea (outward) Fr. 7,753.95

Arrived at Iquique 5 November, 1902.

Disbursements at Iquique

—

Inward Fr. 5,553.65

Outward Fr. 4,459.10

Fr. 9,992.75
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Freight on 3,473 T. 30 coal Swansea-Iquique.Fr. 37,080.60

Bounty Swansea-Iqniqne Fr. 84,827.15

Sailed from Iquique 13tli December, 1902, with a cargo

of nitrate bound for Hamburg. Arrived at Hamburg
March 22, 1903, and finished discharging April 16, 1903.

Disbursements at Hamburg (inward and out-

ward) Fr. 7,435.10

Freight on 3,496 T. nitrate, Iquique-Ham-

burg Fr. 49,245.05

Bounty Iquique-Hamburg Fr. 39,193.01

11-14. To eleventh, twelfth, thirteenth and four-

teenth interrogatories, he saith:

I present the following statement of voyage No. 6,

outward and homeward:

Commenced loading 17th April and left Hamburg 5th

May, 1903, with a cargo of cement bound for Portland.

Arrived at Portland 16th November, 1903.

Disbursements at Portland (inward and out-

ward) Fr. 20,957.30

Freight cement, Hamburg-Portland Fr. 54,330.10

Bounty, Hamburg-Portland Fr. 73,203.73

Sailed from Portland 21st December, 1903, with a

cargo of wheat bound for Hamburg. Arrived in Ham-
burg 25th April, 1904, and finished discharging 24th

May, 1904.

Disbursements at Hamburg (inward and out-

ward) Fr. 14,672.50

Freight on 3,557 T. '94 wheat, Portland-Ham-

burg Fr. 86,268.20

Bounty, Portland-Hamburg Fr. 54,741.22

15-18. To the fifteenth, sixteenth, seventeenth and

eighteenth interrogatories, he saith:

I present the following statement for voyage No. 7,

outward and homeward:
Sailed from Hamburg 31st May, 1904, in ballast.
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bound for Portland. Arrived at Portland 8th November,

1904.

Disbursements at Portland (inward and out-

ward) Fr. 24,679.25

Bounty, Hamburg-Portland Fr. 70,899.46

Sailed from Portland 6th December, 1904, with a

cargo of wheat bound for Ipswich. Arrived at Ipswich

16th of April, 1905, and finished discharging 18 May,

1905.

Disbursements at Ipswich (inward and out-

ward) Fr. 19,107.30

Freight on 3,552 T. wheat, Portland-Ipswich. Fr. 89,394.70

Bounty, Portland-Ipswich Fr. 50,864.79

19-22. To the nineteenth, twentieth, twenty-first and

twenty-second interrogatories, he saith:

I present the following statement for voyage No. 8,

outward and homeward:

Sailed from Ipswich 26th May, 1905, in ballast, bound

for Portland. Arrived at Portland 10th October, 1905.

Disbursements at Portland (inward and out-

ward) Fr. 22,363.70

Bounty, Ipswich-Portland Fr. 66,212.48

Sailed from Portland 6th January, 1906, for Birken-

head with a cargo of wheat. Arrived at Birkenhead 8th

May, 1906, and finished discharging May 30th, 1906.

Disbursements at Birkenhead (inward and

outward) Fr. 16,059.90

Freight on 3,547 T. 5 wheat, Portland-

Birkenhead Fr. 111,517.10

Bounty, Portland-Birkenhead Fr. 48,683.25

23-26. To the twenty-third, twenty-fourth, twenty-

fifth and twenty-sixth interrogatories, he saith:

I present the following statement for voyage No. 9,

outward and homeward:

Sailed from Birkenhead May 30th, 1906, in ballast.
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bound for Portland. Arrived at Portland 14th October,

1906.

Disbursements at Portland (outward and in-

ward) Fr. 22,717.55

Bounty, Birkenhead-Portland Fr. 64,017.30

Sailed from Portland 16th December, 1906, with a

cargo of wheat bound for Antwerp. Arrived at Antwerp
8th April, 1907, and finished discharging 4th May, 1907.

Disbursements at Antwerp (inward) Fr. 9,431.94

Freight on 3,607 T. 326 wheat, Portland-

Antwerp Fr. 116,614.05

Bounty, Portland-Antwerp Fr. 47,333.95

XVTI.

That said Court erred in allowing to be introduced

in evidence over objection by libelant a blue print of the

Willamette River from St. Johns to Linnton, alleged to

have been made by the U. S. Government, but which was
not identified as a U. S. Government blue print or shown

to be correct in any respect, which said blue print was

received in evidence and marked '^Respondent's Ex-

hibit 4.''

XVIII.

That the said Court erred in allowing to be introduced

in evidence over objection by libelant the deposition of

Albert Capelle, taken in the city of Paris, France, on the

2nd day of May, 1910, and setting forth statements and

answers of said deponent as follows:

1st. To the First Interrogatory I answer:

My name is Albert Capelle, I am forty-nine years of

age, and I reside at No. 23 Rue de Noailles, at St.-Ger-

main-en-Laye, near Paris, France.

2nd. To the Second Interrogatory I answer:

I am a partner of A. d'Orbigny Faustin & Company,

who are the registered owners of the French barque

''Europe.*'
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3rd. To the Third Interrogatory I answer:

As soon as we had a cable in January, 1907, advising

us that the vessel was seized for forty thousand dollars

($40,000), we wired to our agents at Portland, Messrs.

Ch. Farvacques & Co., to authorize them to give bond as

customary, but they replied ten days after that it was
impossible to arrange guarantee, and that it was neces-

sary for us to obtain that some bank would give neces-

sary guarantee as to the American Surety Company.
After a lot of trouble it was arranged, by the interme-

diary of the Societe Generale, Paris, that Messrs. Brown
Brothers & Company, of New York, would give the neces-

sary bond to the American Surety Company for forty-one

thousand dollars ($41,000.00).

4th. To the Fourth Interrogatory I answer:

The amount of the bond is $41,000, as mentioned

above.

5th. To the Fifth Interrogatory I answer:

We could not furnish bond directly in Portland, as

our agents, Messrs. Ch. Farvacques & Co., cabled that it

was impossible, and they will no doubt be able to state

fully all the efforts they made to procure such bond.

6th. To the Sixth Interrogatory I answer:

We therefore applied to different French banks, and

the most favorable conditions were offered us by the

Societe Generale. We enclose original letter from this

bank dated 22nd January, 1908, annexed to the present

commission and marked Exhibit No. 1 for identification

(with certified translation, marked Exhibit No. 2), con-

firming arrangements made by which the commission to

be paid is one per cent, for the first quarter, to be in-

creased one-eighth per cent, each month. It was more-

over understood that this charge miglit be further in-

creased should the American bank^s commission not

leave sufficient margin for the Societe Generale.
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7th. To the Seventh Interrogatory I answer:

The Societe Generale charged ns therefore a quar-

terly commission of one per cent., to be afterwards

monthly increased by one-eighth per cent. We enclose

original letters from the Societe Generale, together with

certified translations dated 28th January, 1908; 4th May,

1908; 20th May, 1908; 23rd June, 1908;' 20th July, 1908,

marked Exhibits 3, 3a, 4, 4a, 5, 5a, 6, 6a, 7, 7a, by which

it will be seen that we have actually been debited with

the above commissions. When we found that the case

was likely to last several years, and that bail commis-

sion would therefore be exceedingly heav}^, we thought

it was time to try and make some fresh arrangements;

but failing, we had to deposit hard cash for the full

amount of the bail with the Societe Generale at Paris,

which this bank has still in its possession, receipt of

which will be found in letter of the 6th August, 1908,

annexed to the commission and marked Exhibit No. 8,

with translation of same marked Exhibit 8a.

8th. To the Eighth Interrogatory I answer:

Yes, we have actually paid to the bank the sum of

six thousand three hundred and forty-nine francs and

ninety-five centimes (Frs. 6,349.95).

9th. To the Ninth Interrogatory I answer:

We paid to the bank Frs. 6,349.95, as above stated,

which represents one per cent, per quarter for three

quarters on the amount of Frs. 211,662.50 ($41,000).

XIX.
That said Court erred in its opinion in holding that

the respondent and cross libelant is entitled to the fol-

lowing sums as damages:

Repairs on ship Europe $1,100.00

Amount paid D. Veysey 55.00

Andrew Hoben 20.00

C. Henri Labbe 38.05

French shipmasters 30.00

18 days' delay, at $101.99 1,835.82
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and in decreeing the said sums, amounting to the total

sum of $3,078.87, be recovered by respondent and cross

libelant from the libelant and cross respondent and its

stipulators herein, the same being contrary to the law

and the evidence.

XX.
That said Court erred in decreeing that respondent

and cross libelant is entitled to recover from the libelant,

cross respondent and is stipulators herein, the further

sum of $1,269.00 costs and additional costs and disburse-

ments to be taxed, the same being contrary to the law and

the evidence.

XXI.
That said Court erred in decreeing that the respond-

ent and cross libelant was entitled to recover from the

libelant and cross respondent and its stipulators herein

any sum whatsoever, or any interest upon any sum at

any rate, the same being contrary to the law and the

evidence.

XXII.
The said Court erred in failing to find and determine

that the barque ^^ Europe'' was solely at fault for the

collision described in the libel herein.

XXIII.

That the said Court erred in failing to find and decree

that the libelant is entitled to recover from the respond-

ent, the barque ^* Europe,'' the amount of the loss sus-

tained by it in the collision set forth and described in

its libel herein.

Argumpttt
THE EUROPE WAS ANCHORED IN A FAIRWAY,
AND DIRECTLY IN THE USUAL TRACK OF
VESSELS PLYING UP AND DOWN THE WIL-
LAMETTE RIVER.

The fact is undisputed that at the time of the col-

lision herein the barque Europe was lying at anchor in
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the deep water channel of the Willamette River between

the City of Portland and the Town of Linnton.

Captain Spinner of the Annie Comings located the

position in which he struck the Europe as follows:

Q. Were you in the channel, the regular course,

when you struck this ship?

A. Yes, sir.

Q. Of boats, steamboats running up and down the

river I

A. Well, every boat runs a little different course.

Now, another captain might come up here, and say he

would run more to the westward; another captain might

come up and say he would run more to the eastward.

Each and every man has a course of his own. Some go

to one point and then change, some to another.

Q. You were in the regular course of the Annie

Comings ?

A. Yes, sir; the place I always ran, and where I run

in a fog.

(Apostles, pp. 150, 151.)

Captain Anderson, of the steamer Hassalo, located

the Europe at anchor, as follows:

Q. Now, between where the Europe was anchored

and the St. Johns side, how much space was there in the

river when you passed the Europe that afternoon?

A. Between the St. John's side and the Europe?

Q. Yes.

A. Well, that is a thing I won't say, because I

didn't measure.

Q. Well, you could give an approximate idea, can't

you?

A. Well, in my recollection, as near as I remember,

she was a little more than half ways between the west

side and the east side, or between the St. John's side

and Linnton.
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Q. Do you think she was about in the middle of the

river measuring from bank to bank?

A. She was a little closer to the St. Johns side.

Q. A little closer to the St. John^s side?

A. To the St. Johns side than she was to the Linnton

side.

Q. Down there, Captain, as a matter of fact, isn't the

deep water channel for vessels quite close to the Linn-

ton bank, right in there where she was anchored?

A. Well, I have seen vessels prettj^ clo^e to the

bank on the east side of the river, and I have seen them

pretty close to the bank on the west side of the river.

(Apostles, 169, 170.)

Considering the evidence as to the position of the

Europe at the time of the collision, the District Court in

its opinion says:

*^It is probable, therefore, that the Europe's position

was from 300 to 40() feet from the west bank, which

would put her out into the ship's channel or fairway

from 260 to 350, possibly 400 feet."

(Apostles, p. 35.)

This position imposed upon the anchored vessel the

duty of taking precautions commensurate with the dan-

ger of such a position to passing vessels, as well as to

herself.

*^The courts have frequently held that the precau-

tions taken by a vessel voluntarily anchoring in a dan-

gerous position should be commensurate with the perils

assumed. The Clara, 102 U. S, 200, 26 L. Ed. 145; The

Sapphire, 11 Wall. 170, 20 L. Ed. 127; The Worthington

(D. C), 19 Fed. 836; Ross v. Trans Co., 43 C. C. A, 538,

104 Fed. 302; The Ogemaw (D. C), 32 Fed. 919, 926."

The John H. Starin, 122 Fed., 236, 238.

RIDING LIGHTS.

The Pilot Rules provide that vessels of 150 feet or

upwards in length when at anchor shall carry in the
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forward part of the vessel, at a height of not less than

20 and not exceeding 40 feet above the hull, a white light

so constructed as to show a clear, uniform and unbroken

light visible all around the horizon at a distance of at

least one mile, and another such light, at or near the

stern of the vessel, and at such a height that it shall

not be less than 15 feet lower than the forward light.

Vol. 2 Fed. Stats. Ann. pp. 176, 177.

THIS LAW MUST BE EFFECTIVELY OBEYED.

^^The law of navigation which requires vessels lying

at anchor in a fair-way to have a light up is imperative.

It must be obeyed. It must be effectively obeyed.''

The Oliver, 22 Fed., 848, 851.

The riding light must not only be placed as required

by this law, but must be kept UNOBSCURED.
^^The mere fact that the riding light is placed as

prescribed by the regulations is not always in itself suf-

ficient; care must also be taken that it is not obscured

in any direction by masts, spars, sails, or rigging.

Marsden Coll. (3rd Ed.) 378.''

Note in 7 Cyc, page 338.

See also note at page 330 id., where it is said:

'^A vessel at anchor in a track frequented by other

ships was held in fault for a collision caused by the

light which was in her port forerigging being partly ob-

scured by the sails. Brainerd v. Steamer Worcester, 1

Parsons Shipp. & Adm. 551."

In Muller et al. v. New York, N. H. & H. R. Co.,

144 Fed. Rep. 241, 244, 245, where the testimony only

showed that it was possible for the light to be obscured,

the Court in its opinion says:

^^Tlie libelant's testimony is to the effect that the

light, which they contend was an anchor light, was

placed aft on deck. They say it remained there until

after the tow came around Hal lets Point, when it was
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held up. It was a case where strict compliance with the

rule should be exacted, so far as any departure from it

could affect the collision. Placing the light on the stern

instead of the bow would evidently have been of no im-

portance as such variation from the rule would have

brought the light nearer the tow, so that it could be

more readily seen, but giving it no elevation whatever,

might easily have tended to obscure it, so that it would

not be visible all around the horizon, and it is quite pos-

sible that it was so placed as it was hidden from the

west by a person sitting or standing upon the deck, and

consequently not seen by those on the tug. * * * *

*^ After a careful examination of the testimony, I

feel constrained to hold that the launch was in fault for

not exhibiting a sufficient anchor light. It was incum-

bent upon her to establish the performance of her duty

in this respect, and the testimony makes it at least

doubtful whether she did so.'*

Again in the case of The Titan, 23 Fed., 413, 414,

415, the Court says:

''The Titan was in fault for so locating her starboard

light that it was not visible, as required by the rules.

No doubt is entertained that it was obscured b}^ the

umbrella of the float and by the cars on the float forward

of the place on the tug where it was located, so that it

was not visible to the pilot of the Hills. The rule re-

quiring lights may as well be disregarded altogether as

to be only partially complied with, and in a way which

fails to be of any real service in indicating to another

vessel the position and course of the one carrying

them.'*

In the case of Foster v. Merchants' & Miners'

Transp. Co., 134 Fed., 964, 967-968, the Court says:

''Lights so constructed upon this prong or cross-

beam placed horizontally from the flagstaff would be lia-

ble to be on a horizontal rather than a vertical line, un-
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less the greatest care was exercised in placing them by

means of the cords that drew them up to the ends of the

prong; and if such should be the case, naturally one light

would obstruct the view of the other to a vessel on a

crossing course, and particularly to a person observing

the lights from a high range, as did the ferry boat's

master. In no event would they be such as was contem-

plated by the statute, when it expressly provided that

one should be placed vertically above the other and

three feet apart. In the present case, while the stem
of the tug protruded slightly out from the end of the

barges, the towing lights over the tops of the barges

were not observed by the navigators of the ferryboat

until within 50 feet of the tug and tow, they seeing

first one and then the other, when they were confound-

ed by the ferryboat's navigator, who viewed them from

a higher elevation than the tug's lights, with lights sup-

posed to be at Clark's Wharf on the Norfolk side of

the harbor. This very confusion may have been caused

by the peculiar construction of this arrangement for

the towing lights, and certain it is that the lights were

not discovered, being, as they were, in part behind the

barge, until the two vessels were virtually in collision,

and, since their construction was not such as the statute

requires, the ferryboat, under the circumstances of this

case, should not be held liable for her failure to observe

the same earlier. The failure to properly place the

lights on a ship is a serious fault, and for which liability

should follow when persons or property are injured

thereby. The Conoho (D. C.) 24 Fed. 758; The Arthur

(D. C.) 108 Fed. 557; The Komuk (D. C.) 120 Fed. 841.''

An obscured light amounts to no light at all, and is

a fault. Such is the holding in United States v. Port of

Portland, 161 Fed., 193, 206, and 207, where it is said:

^^The tug and tow were at the time of the collision

crafts navigating in the night-time. It was a duty im-

posed by the rules of admiralty that they should have
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been provided with running lights; that is to say, the

colored starboard and port lights. The Eugene F. Moran
(D. C.) 143 Fed. 187. The tug was so lighted, the tow

not; but by reason of the greater height of the tow, the

running lights of the former were obscured from all

craft approaching from the Columbia's starboard, and

therefore the condition was the same as if the navigating

crafts had no running lights at all, so far as it affects

the present controversy. This was a fault.
'*

The statute governing the placing of lights upon
anchored vessels was enacted for the purpose of prevent-

ing collisions and protecting life and property, and none

of its requirements can be disregarded by vessels to

which they apply.

^*A close and literal compliance with the require-

ments of the regulations for preventing collisions is

imperatively demanded.''

The Maling, 110 Fed., 227, 236.

THE FORWARD RIDING LIGHT OF THE EU-
ROPE WAS PLACED ONLY 17 FEET AND 6

INCHES ABOVE THE FORECASTLE DECK AND
ON A LEVEL WITH THE END OF THE JIB-

BOOM AROUND WHICH SAILS WERE FURLED
TO A WIDTH OF ABOUT 21/2 FEET, OBSCURING
SAID LIGHT FROM VESSELS APPROACHING
FROM THE FRONT WHERE THE PILOT STOOD
IN A POSITION LOWER THAN THE POINT OF
SAID JIB-BOOM.

A measurement of the height of the Europe's for-

ward riding light was made by Captain Albert Crowe,

who also examined the obstructions in front of the same,

and the result of his investigation of these matters was
stated by him, as follows:

A. I took a measurement from the deck to the center

of the light and to the top of the light.
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Q. From what deck!

A. From the deck directly underneath the light.

That deck was the forecastle deck, and extended along

about 100 feet.

Q. Just show the Court what you mean by the fore-

castle deck and the length of it.

A. That deck along there. This is the light hang-

ing here. This vessel was hardly on the flush deck plan.

The usual forecastle would be cut off there. This ves-

sel, the forecastle deck is an extended one about 100 feet

long. The measurements on the top of that to the cen-

ter of the light was 17 feet, 6 inches.

Q. Now, you may state to the Court the distance

from the forecastle deck to the water line.

A. It would be about 37 feet.

Q. No, you don't mean that.

A. To the water line; from the center of the light

to the water line; yes, sir.

Q. Would be how much?

A. About 37 feet. The measurement from the light

down to the first deck was 17 feet, 6 inches; from that

first deck to the second deck 17 feet 9 inches; and I

didn't get the exact measure from that down to the

water line, but it is about 37 feet in all, total.

Q. About what?

A. About 37 feet total.

A. I didn't take any exact measurement of the

height of the end of the boom; but I went up till my
eye was on a level with the lamp, and sighting right

along forward with my eye on a level with the lamp it

about came as near level with the end of the boom as

possible.

Q. Now, what was on the boom, the jib-boom?

A. There were either three or four head sails, jibs

furled on the boom there.



(23)

Q. What would be the width at the point of the jib-

boom, with the sails furled above it, as you describe it?

A. About two feet and a half.

Q. At the end?

A. The extreme end of the boom itself would be

about 10 inches, but with the sails on top and spreading

on the sides it would be about 2% feet.

Q. Now, you may state to the Court what the con-

dition of this jib-boom would be, with the sails furled

and in position, while at anchor. I mean how much
would there be about the jib-boom, and how wide would

it be down the line? What sails would there be wrapped
around it?

A. Well, there were three sails, three or four furled

on the boom. One began right out near the extreme end,

and sails following in to the inner end.

Q. Now, I will ask you what sort of obstruction a

jib-boom would be if it was in front, being on a level

with the light, what sort of an obstruction it would be

to seeing the light, or an obstruction to the light, put it?

A. If you were directly in front of it, it would ob-

scure the light altogether.

Q. If the boat upon which the pilot was standing

was lower than the point of the jib-boom, the light being

on a level with the jib-boom, could a man, could a pilot

see this light coming head on?'

A. No. He could not.

(Apostles, pp. 242 to 245.)

The measurements made by Captain Crowe are not

disputed, and therefore, must control in considering the

question of the proper elevation of said light.

THE POSITION OF THE PILOT ON THE ANNIE
COMINGS WAS LOWER THAN THE END OF
THE JIB-BOOM ON THE EUROPE.
Upon this point Captain Copeland of the Annie Com-

ings testified as follows :-

Q. Well, that is what I wanted to know. Now, Cap-
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tain, are you familiar with the size, that is, the distance,

from the water to the pilot house on the Annie Comings ?

A. Yes sir.

Q. You may state what the distance from the water

to the range of vision of the pilot in the pilot house

would be.

A. Approximately 33 feet. 33 feet from the water.

(Apostles, p, 216.)

The forward light of the Europe was therefore ob-

structed by the end of the jib-boom and the sails furled

thereon as long as the Annie Comings approached in a

head-on course.

NO LIGHT ON THE EUROPE WAS VISIBLE TO
THE PILOT OR LOOKOUT ON THE ANNIE COM-
INGS.

Upon this point, Captain Spinner, pilot of the Annie

Comings, testified as follows

:

A. There was no light visible on the ship whatever,

from the position that I held in the pilot-house, and the

only way that I saw the ship was by the reflection of

the electric lights from our lower deck shining on her

hull. When I first saw it, I didn't know it was a ship. I

knew it was something there, and I put my wheel over.

From the time I saw it till the time the boat struck, I

should judge it would be about three seconds.

Q. Now, Captain, were you coming head on or not?

A. Well, I don't know how that would be in Court.

I suppose *^head on'' you would have to be perfect. But

it was so near head on that I wouldn't like to swear it

wasn't head on. We might have been one degree off

from head on.

Court: One point?

A. No, one degree. One point is 11 degrees.

(Apostles, pp, 140, 141.)

A. E. McGraw, lookout on the Annie Comings, testi-

fied as follows:
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Q. The night of the accident were you watchman on

the Annie Comings?

A. Yes sir.

Q. Where were you on the boat?

A. I was forward on the passenger deck.

Q. That is below the hurricane deck?

A. Below the hurricane deck, yes, sir.

Q. Were you in the front part of the boat?

A. Yes sir.

Q. You may state whether you saw the ship Europe

as you came down the stream before the collision?

A. The first I seen of the ship I should judge we
was about 100 feet from her. That is the first I seen

of the ship.

Q. Were you going head on?

A. Yes sir.

Q. What was the ship doing—lying at anchor?

A. Lying at anchor.

Q. Swinging with the current?

A. Swinging with the current.

Q. What did you do when you saw the ship? How
did you come to see the ship, from what?

A. I saw her from the steamboat.

Q. I know, but from what light, if any? What light

did you see her, how did you come to see her? From the

light that was on the ship?

A. No sir. The first I seen of the ship was the rig-

ging.

Q. You say you were within 100 feet?

A. I should judge, yes, 100 feet.

Q. What did you do when you saw her?

A. Well, I called out to the pilot.

Q. Did he answer?

A. No sir, not that I heard him.

Q. You didn't see the ship or anything of her be-

fore you came within this 100 feet?

A. I did not, sir.
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Q. Did you see any light on the boat? On the

Europe, while you were on the lookout?

A. I did not.

(Apostles, pp. 232, 233.)

IF THE RIDING LIGHTS OF THE EUROPE
WERE VISIBLE, THEY WERE PLACED WITH-
IN 8 FEET OF EACH OTHER, AND THEREFORE
GAVE NO WARNING THAT THEY WERE RID-

ING LIGHTS UPON A VESSEL AT ANCHOR.

Captain Rollier, of the Europe, testified as to the

height of the riding lights, as follows:

Q. How high above the deck was his forward light?

A. Twenty-five feet above the deck.

Q. Above the main deck?

A. The main deck.

MR. FLANDERS: Where was his light aft put?

A. On the spanker boom.

Q. And how high above the deck was it?

A. Seventeen feet above the deck.

Q. That is the main deck.

A. The main deck.

(Apostles, p. 97.)

The statute requires that the riding lights upon a ves-

sel at anchor (in every case where two' lights are re-

quired) shall be placed at different elevations of at

least fifteen feet.

The distance between these lights is of great im-

portance because it has been fixed by law, and therefore

the pilot of an approaching vessel would be misled when
he discovered two lights, one only 8 feet lower than the

other, as he would have a right to conclude and natural-

ly would conclude that being so close together such

lights could not be upon an anchored vessel. Considering

this question the Court in the case of The Santiago, 160

Fed., 742, 745, says:
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** These rules require that where a vessel is of 150

feet or upwards in length two lights must be displayed

when at anchor, the stern light lower than the one for-

ward to indicate they are both upon the same vessel and

the direction she is pointing. The importance of this is

indicated by the occurrence of this accident, and the

omission on the part of the barge to observe this rule as

to the stern light for the short space of five minutes

shows the danger in permitting this regulation to be vio-

lated for a moment, and if it be violated, the loss caused

by an accident that may occur as a result must fall upon
those who are guilty of a failure in this regard.''

If both of the lights upon the Europe had been plain-

ly visible to the pilot of the Annie Comings, they would

only have served to mislead him, for being at a less dis-

tance apart than required by law for lights upon anchor-

ed vessels, he would be forced to the conclusion that

these lights were not upon an anchored vessel. It is a

fault to carry a misleading light. In the case of The
Arthur, 108 Fed., 557, 558, Brown, D. J. says:

^'I think the dredge must be held in fault for carry-

ing an unauthorized and misleading light."

And in Clendinin vs. The Steam-Ship Alhambra, etc.

4 Fed., 86, 88, the Court says:

^^But this explanation convicts the schooner of fault

for carrying lights so arranged as to mislead an ap-

proaching vessel in regard to the course she was pursu-

ing."

The courts recognize the fact that unless lights are

placed as required by the statute, they are liable to mis-

lead and confuse those in charge of the navigation of

other vessels. This question was considered at some
length in the case of Foster vs. Merchants' & Miners'

Transp. Co., supra, where it is said:

*'This was the condition in which the lights were at

the time of this collision and, confessedly, lights so con-
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structed were not in strict accordance with the rules of

navigation. '

'

In no event would they be such as was contemplated

by the statute, when it expressly provided that one

should be placed vertically above the other and three

feet apart. In the present case, while the stern of the

tug protruded slightly out from the end of the barges,

the towing lights over the tops of the barges were not

observed by the navigators of the ferryboat until within

50 feet of the tug and the tow, they seeing first one and

then the other, when they were confounded by the ferry-

boat's navigator, who viewed them from a higher eleva-

tion than the tug's lights, with lights supposed to be at

Clark's wharf on the Norfolk side of the harbor. This

very confusion may have been caused by the peculiar

construction of this arrangement for the towing lights,

. . ., since their construction was not such as the stat-

ute requires the ferryboat, under the circumstances

of this case, should not be held liable for her failure to

observe the same earlier."

THE EUROPE HAD NO ANCHOR WATCH AT
THE TIME OF THE COLLISION IN A POSI-

TION TO OBSERVE THE APPROACH OF VES-
SELS COMING DOWN THE RIVER OR UP THE
SAME.

Prosper Audouard, boatswain of the Europe, whose

deposition was taken, on behalf of the appellee herein,

testifie.d in regard to the anchor watch, as follows:

**Q. Were you on deck when the collision happened?

A. Yes, he was on deck.

Q. Where was he standing?

A. On the starboard side of the forward part.

Q. On the forecastle head?

A. Yes.

Q. How long had you been there?

A. About ten minutes.
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Q. What was he doing there?

A. He was walking around.

Q. Was he on watch?

A. Oh yes, he was on watch,

Q. How long was his watch to run, altogether!

A. From five to seven was his watch.

Q. Did he see the lights of the steamer before she

ran into him?

A. No, he did not see.

Q. How was his ship headed, up towards Portland?

A. Yes.

Q. When did he first see the steamboat which

struck him?

A. He was not on the forecastle deck; he was on

the main deck. He did not see the steamer before the

collision. He felt the shock of the collision and then

ran up on the forecastle deck.

Q. Ask him if the steamboat had sunk when he ran

up on the forecastle deck?

A. No, she was not down yet.

(Apostles, pp. 109, 110.)

Jean Marie Roussel, first mate of the Europe, whose

deposition was taken on behalf of appellee, testified as

follows:

Q. Was he on board of his ship at the time of the

collision?

A. Yes.

Q. Was he on deck?

A. They were at dinner, a French dinner.

Q. You were in the cabin with the captain?

A. Yes, with the captain.

(Apostles, p. 123.)

Francois Chap, de Laine, second mate of the Europe,

testified in his deposition taken by the appellee, as fol-

lows:
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Q. Where was he at the time of the collision, on

deck or below?

A. Down below.

Q. What was he doing down below?

A. They were eating.

Q. Were you in the cabin with the captain?

A. Yes.

(Apostles, p. 116.)

THE FORECASTLE DECK OF THE EUROPE IS

71/2 FEET IN HEIGHT ABOVE THE MAIN DECK,
AND THE POOP DECK IS THE SAME HEIGHT.

Upon this point Captain Rollier of the Europe, whose

deposition was taken on behalf of the appellee, testified

as follows:

Q. How high is the forecastle head above the main

deck? ..

A. 2.30 meters.

MR. CAKE: How many feet would that be?

A. Seven and a half feet.

MR. FLANDERS: How high is your poop deck?

A. The same height.

(Apostles, pp., 136, 137.)

The boatswain, walking around upon the main deck,

between the forecastle and poop decks, each rising above

said main deck 7% feet, cannot be considered a proper

anchor watch any more than if he had been in the hold

of the ship, or with the rest of the crew at dinner below

deck.

The position of the Europe in a fairway where ves-

sels were constantly passing up and down the stream,

required that she maintain a sufficient and vigilant an-

chor watch situated where the approach of vessels could

be observed.

**It is the duty of a vessel brought up in a frequented

channel to maintain a vigilant anchor watch, ready to

give her chain or sheer her clear of an approaching ves-
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sel. The Richmond was anchored at a place presumably

inconvenient or embarrassing to the navigation of

other vessels. It was a place, also, in which long flotillas

of boats in tow of tugs were frequently passing in both

directions. The anchor watch did not exercise reason-

able vigilance to avoid the collision. His explanation of

his failure to let out her chain is quite inadequate. There

is no reason why the Richmond should not have taken

the chain, and we are satisfied either that the man on

watch did not attempt to let it out, or did not know
how to do so. It is patent that a competent and vigilant

man might have released the chain in season, if not to

have avoided a collision altogether, certainly to have

materially mitigated the consequences.*'

The Richmond, 63 Fed. Rep., 1020, 1022.

^^The want of a proper watch is a fault of great

weight. 1 Parsons, Shipp. & Adm. 576, 577; The Sap-

phire, 11 Wall. 164; The Indiana, Abb. Adm. 330; The
Mary T. Wilde, Taney's Dec. 567; The Ferryboat Lydia,

4 Ben. 523.''

The Clara, 102 U. S. 200, 203. . .

In the case of The Ogemaw, 32 Fed. 919, 926, it is

said:

*^As there was ample space for vessels to pass the

Richards on either side, I must hold that her place of

anchorage was not improper. But anchoring there as

she did, she was undoubtedly bound to exercise a great-

er degree of care and diligence in respect to her light

and her anchor watch, than would be requisite if she

were anchored out of the usual path of vessels. It was
her duty to keep a vigilant lookout, and to take all the

precautions to avoid collision with other vessels which

the exigencies of the situation might require. Mars. Coll.

224; The Woiihington and Davis, supra; The Henry War-
ner, 29 Fed. Rep. 601 The anchor watch

consisted of the second mate and one vseaman. The crew
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of the vessel consisted of six men before the mast, master,

and first and second mates. The master was not on board

at the time of the collision. The same circumstances in the

case of THE SAPPHIRE, 11 Wall. 170, was accorded

some weight in the opinion of the Conrt, as evidence of

negligence. All the crew were below except the anchor

watch, but came on deck just before the collision. The
mate put the heel of the Richards to port, but it is ap-

parent from the evidence this was not done until the col-

ilison was immediately imminent. The second mate

knew there was danger when the Ogemaw was abreast

of the Richards, for he says he hailed the men on the

deck of the Ogemaw, and told them to keep away, and

that he hailed the barges in tow, warning them to keep

their wheels hard a-port. No effort was made to run

out more anchor chain, thus allowing the vessel to drop

down the stream with the current. In fact, nothing was

done on the Richards to avoid the collision, except to

hail the passing vessels, and put the wheel of the Rich-

ards to port when the collision was unavoidable. More
effective measures might have been taken to avert the

disaster which resulted. The second mate and seaman,

constituting the anchor watch, saw the Ogemaw and her

tow approaching a long distance off. It was their duty

to be alert, and to call assistance from below promptly.

The danger was especially apparent when they saw, as

they must have done, that the tow was a long one, and

that each succeeding vessel, as it passed, came in closer

proximity to the Richards. If her helm had been prompt-

ly put to port, and thus, by the force of the current the

stern of the vessel had been worked over to leeward, and

the bow turned off to starboard, and if, in addition to

this, more anchor chain had been run out, thus allowing

the vessel to drop down the stream with the current, and

if all this had been done, as it might have been, before a

collision was actually impending, it is highly probable

the collision would have been avoided, or that the dam-
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ages occasioned thereby would have been lessened. For

the failure to take such precautionary measures, Judge

Longyear held the vessel at anchor in fault in the case

of The Masters and Raynor, supra, a case so parallel in

its facts, to the case in hand, as to make it applicable

here with singular force. The circumstances of the sit-

uation imposed upon the crew of the Richards the duty

of exercising a degree of vigilance and care in which

they appear to have been wanting. The Richards is there-

fore held also in fault.''

In the case of the Oscar Townsend 17 Fed. 93, the col-

lision appears to have occurred upon a clear night under

circumstances similar in many respects to those appear-

ing herein and the court says:

^'The court finds that the Sunrise was in the night-

time anchored in the St. Clair River, and within the

channel or roadstead usually taken at that point by ves-

sels coming down the river at night; that the Sunrise

was anchored at a dangerous place in the river, at a

point where there was a strong current, and where her

lights might have easily been confounded with those on
the Canada shore beyond her by persons on vessels com-
ing down the river, and difficult to distinguish from
them; that the Sunrise did not have at the time a suit-

able and proper anchor watch to guard her from danger
from passing vessels coming down the river; that she did

not put up and keep up in good order to the time of the

collision suitable and proper anchor lights, to notify pass-

ing vessels of her locality, so as to avoid collision with

her;''

Again, in the case of The James D. Leary, 110 Fed.

685, 686, it is said:

'^This fault in position was enhanced by her want of

an active anchor watch forward, and the omission of

any fog signal by ringing the bell during periods of par-
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tial obscuration and the failure to pay out chain before

collision. The Richmond, 12 C. C. A. 1, 63 Fed. 1020. '^

This case was affirmed in 113 Fed., 1019. These de-

cisions clearly and positively point out the duty of the

Europe while anchored in the position she occupied when
this collision occurred. She was brought up in a fre-

quented channel, where vessels were constantly passing

both up and down the river. She was lying directly with-

in range of land lights, which she is bound to know are

often used by navigators as range lights in shaping their

various courses up and down the river. She also knew
that her riding lights were not placed according to the

requirements of the statute, and that by reason of their

forbidden arrangement, might be mistaken for land lights

by those in charge of the navigation of other vessels.

She also knew that a misleading arrangement of her

lights might cause disaster and loss of life and property.

She knew that said lights must necessarily be obstructed

at some point of the horizon by her jib-boom and the

sails furled thereon to all appraching vessels, where the

pilot's range of vision was not higher than said obstruc-

tion.

If there ever was a case, where the '^exigencies of the

situation'' demanded that a vigilant anchor watch be

maintained, it is this case. It conclusively appears from

the undisputed circumstances surrounding this disaster,

that if such an anchor watch had been maintained and

had performed its duty, there would have been no colli-

sion.

If there had been an anchor watch on the forecastle

head of the Europe, in a position to observe the approach

of the steamer, and to instantly let out more anchor chain

when he saw that the steamer was trying to steer clear

of his vessel, and only lacked sufficient room to do so,

which could easily have been given by running out the

two shackles of chain that were released immediately

after the steamer struck, a collision would have been
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avoided. The very thing that was done immediately

after the collision, should have been done immediately

before.

"In consequence of pressure on the ship, that she

might get adrift, he gave orders to let go two more

shackles on his chain. At the time of the collision their

chain was not made entirely fast; it was fixed so that

it could be easily let go, and at the time of the collision

that chain ran out two shackles. That is the only way
he can account for his chain not breaking because it ran

two shackles.^'

Deposition of Captain Rollier of Europe,

(Apostles, p. 99.)

TJie master of the Europe did the very thing imme-
diately after the collision that he should have done im-

mediately before. In this respect he is to be classed with

the officer of the anchored vessel in the case of The
Sapphire, 11 Wall. 164, 171, where the court says:

"The instant he came on deck he ordered done the

thing that could have saved them had it been done earlier

—the jib to be hoisted. It would have sheered the vessel

off, and allowed the Sapphire to pass her.''

If the shackles of chain that were let out immediately

after the Annie Comings struck the Europe, had been let

out a moment earlier, there would have been room for

the steamer to have sheered off and there would have

been no collision. What was done could have been done

earlier if there had been a watch on the anchored vessel

in a position to observe the approaching steamer. A
timely hail would also have prevented a collision by

warning the pilot of the approaching vessel that another

vessel was in his path.

In the case of The Richmond, quoted from, it was
claimed that the anchor watch attempted to let out the

chain but could not do so, as the ship would not take the
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chain, but even this claim cannot be made in this case,

as the only attempt to let out chain was made just after

the collision occurred, and the ship instantly took all the

chain released, but the harm had been done, and the

action came too late. All this is shown by the Europe's

own testimony, which convicts her of fault under the

plain holding of the decisions quoted from.

It would be difficult to conceive of a more pronounced

disregard and neglect of duty on the part of a vessel an-

chored in a dangerous position than was exhibited by the

anchored vessel in this case ; and the consequent result of

such neglect would certainly have been appalling, if, in-

stead of being freighted with machinery, the Annie Com-

ings had been loaded with passengers. The courts have

often condemned such indolence and neglect on the part

of anchored vessels. Considering this question in the

case of The Maggie Ellen, 115 Fed. 442, 443, the court

says:

^*It is quite time that some check should be put upon

the indolence of sailing vessels in protecting themselves

and others, and that what has come to be a habitual dis-

regard of the safety of the multitude of people traveling

by water, should receive more positive condemnation of

the courts.*'

This language applies with peculiar force to the indo-

lence and the disregard of duty affecting public safety

shown by the Europe in this case. Although anchored in

a position of constant and extreme danger to all the ves-

sels passing up and down this river, not a single require-

ment of the law or regulations for preventing collisions

was complied with.

Collisions can only be prevented, and the multitude

of people traveling by water safeguarded, by exacting a

strict compliance with the rules and regulations estab-

lished for that purpose.
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WHERE AN ANCHORED VESSEL AT THE TIME
OF A COLLISION IS IN ACTUAL VIOLATION
OF A STATUTORY RULE INTENDED TO PRE-
VENT COLLISIONS, THERE IS A PRESUMP-
TION THAT THE FAULT, IF NOT THE SOLE
CAUSE, WAS AT LEAST A CONTRIBUTORY
CAUSE OF THE DISASTER. IN SUCH A CASE
THE BURDEN RESTS UPON THE SHIP OF
SHOWING NOT ONLY THAT PROBABLY HER
FAULT DID NOT CONTRIBUTE TO THE DISAS-
TER, BUT THAT IT COULD NOT HAVE DONE SO.

This rule, and the necessity thereof, is stated by Mr.

Justice Strong in the case of The Pennsylvania, 19 Wall.

125, 136, in the following language:

''The liability for damages is upon the ship or ships

whose fault caused the injury. But when, as in this case,

a ship at the time of a collision is in actual violation of

a statutory rule intended to prevent collisions, it is no

more than a reasonable presumption that the fault, if not

the sole cause, was at least a contributory cause of the

disaster. In such a case the burden rests upon the ship

showing not merely that her fault might nof have been

one of the causes, or that it probably was not, but that

it could not have been. Such a rule is necessary to en-

force obediance to the mandate of the statute.''

Referring to this rule in Richelieu Nav. Co. vs. Bos-

ton Ins. Co., 136 U. S. 408, Mr. Chief Justice Fuller, at

page 422 of the court's opinion, says:

''In The Pennsylvania, 19 Wall. 125, it was held that

where a vessel has committed a positive breach of stat-

ute, she must show not only that probably her fault did

not contribute to the disaster, but that it could not have

done so. And this was but a statement of the settled

rule in collision cases."

In the case of The Bolivia, 43 Fed. 173, 174, Judge

Benedict says:

"The schooner did not use a mechanical horn to make
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herself heard, but a horn blown by the mouth. In so

doing she violated the law, and this failure to comply

with the law must be held to be a fault conducing to

the collision that ensued. The Pennsylvania, 19 Wall.

135, 136. That this omission was the sole cause of the

collision seems to me proved by testimony.''

In the case of The Providence, 98 Fed. 133, 134, Judge
Putnam says:

'* However this may be, the rule has been clearly laid

down by the supreme court, as shown by us in The H.

F. Dimick, 23 C. C. A. 123, 77 Fed. 226, 230, to the effect

that a vessel violating the statutory rules, in connection

with which violation a collision arises, must show not

merely that such disregard was probably not one of the

causes of the collision, but that it could not have been.''

And again in the case of Eoss vs. Merchants & Miners

Transp. Co., 104 Fed. 302, 304, it is said by this Judge:

^^ Also at page 993, 100 Fed., and page 151, 4, C. C. A.

we called attention to the rule that a violation of the

statutory regulations, like the omission to maintain a

light on the barges, will condemn the vessel thus negli-

gent, unless it be shown not merely that such violation

was not one of the causes of the collision, but that it

could not have been."

THE STATUTORY RULES OF NAVIGATION ARE
THE LAW OF LAWS IN CASES OF COLLISION,
WHICH COURTS ARE NOT AT LIBERTY TO IG-

NORE FOR THE FIELD OF SPECULATION.

Considering this question, in the case of The Clara

Davidson vs. The Virginia, 24 Fed. 763, Judge Hughes,

at page 765 and 766 of the court's opiinon says-.

''But I do not find myself at liberty to ignore the

inquiry whether a statutory rule of navigation was vio-

lated by the schooner. Those rules are the law of laws

in cases of collision. They admit of no option or choice.
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No navigator is at liberty to set up his discretion against

them. If these rules were subject to the caprice or elec-

tion of masters and pilots, they would be not only useless,

but worse than useless. These rules are imperative. . .

^'If the statutory rules of navigation were only op-

tionally binding, we should be launched upon an un-

bounded sea of inquiry in every collision case, without

rudder or compass, and be at the mercy of all the fogs

and mists that would be made to envelope the plainest

cases, not only from conflicting evidence as to the facts

but from the hopelessly conflicting speculations and

hypotheses of witnesses and experts as to what ought to

or might have been done before, during, and after the

event. The statutory regulations that have been wisely

and charitably devised for the governance of mariners,

furnish an admirable chart by which the courts may
disentangle themselves from conflicting testimony and

speculation, and arrive at just conclusions in collision

cases.'*

THE CONCLUSION REACHED BY THE DIS-

TRICT COURT THAT THE EUROPE'S VIOLA-
TION OF THE STATUTORY RULES DID NOT
CAUSE OR CONTRIBUTE TO THIS COLLISION
CAN ONLY BE REACHED THROUGH THE PRO-
CESS OF SPECULATION.
Considering the approach of the Annie Comings and

the capacity of the Europe's forward light the District

Court reached the conclusion that such light ^^ ought to

have been seen in the position in which it really was at

all times, unless it was when the Comings had gotten

near under the prow of the Europe." The exact line of

the Comings approach is uncertain and speculative, out-

side of the testimony of her pilot that, when he discov-

ered the hull of the anchored vessel by the reflection of

his own lights upon it, he was approaching head-on,

within one degree.
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This course was taken by the pilot of the Comings
just after he passed St. Johns and was not changed ex-

cept as it might be slightly varied one way or the other

by the strong current running in the river. This course

was directed toward the Linnton shore, toward which

the Europe was carried across the deep water channel

by the force of the current and the pressure of the Com-
ings swinging across her bow after the collision. This

is a physical demonstration that the current was running

toward the Linnton shore, toward which the last course

of the Comings had been directed.

Instead of considering the direction in which the

Europe was carried by the force of the current when she

was struck by the Annie Comings, the District Court

evidently attempted to ascertain the direction of said

current in relation to the line of the Comings' course

by an inspection of a chart of the river introduced in

evidence over the objection of the appellant, as appears

from the following statement in its opinion:

An inspection of the Government chart indicates very

satisfactorily, by the soundings in the channel, that the

current ran at an angle with the apparent line of ap-

proach of the Annie Comings. '*

There is nothing to indicate that the soundings in this

channel were the same at the time of this collision, as

they were when this chart was made, or, if they were,

that they would indicate the direction of a current in a

high flood like the one that existed at the time of this

collision.

The height of the water is noted in the opinion as

follows:

^'The water at that time, being high, extended from

40 to 100 feet, perhaps farther, beyond the channel; the

channel at low water virtually extending to the bank.'

This shows that the river was overflowing its banks,

and this being so the currents running at this time would
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not follow the ordinary channels, and could not be indi-

cated by the inspection of any chart. Unless the Com-

ings at all the times approached the Europe at an angle,

it was physically impossible for her pilot to have seen

the forward light of the Europe in the position it really

was at **all times, ^' for it is not disputed that the end

of the jib-boom and the sails furled thereon would ob-

secure the light whenever the Comings approached from

til at direction. If this light appeared and disappeared,

it would give no warning that it was an anchor light

upon a ship as the statute requires that such a light must
be visible ''all around the horizon." A light that is

not visible all around the horizon and that appears and

disappears as the approaching vessel changes its course

is a misleading light and may contribute as much to

collisions and marine disasters as a failure to exhibit

any light at all.

The purpose of the statute in requiring riding lights

upon anchored vessels to be placed at a certain eleva-

tion above the hull is to prevent their being obscured by
anything upon the deck or in the rigging of the vessel. In

this case if the forward light had been placed at the

statutory elevation, it would have been above the ob-

struction of the end of the jib-boom and the sails furled

thereon, and would not have disappeared or been ob-

scured at any point from which the Annie Comings could

have approached it.

The relation of the anchor lights to each other is of

supreme importance, because it has been fixed by stat-

ute, and thereby made a chart for the ''governance of

mariners," as well as courts, as expressed by Judge

Hughes in The Clara Davidson vs. The Virginia, supra.

When the statute tells all pilots, in plain words, that

anchor lights must not be placed in nearer relation than

15 feet, and lights appear within 8 feet of each other,

the necessary conclusion is that such lights are not upon
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a vessel at anchor. Pilots must rely just as much upon

the relation of anchor lights as upon their color. Sup-

pose a pilot should observe a red or green light ahead

of him, could such lights give warning that they were

upon an anchored vessel, or would it be a fault not to

distinguish them as anchor lights. If a pilot should fail

to distinguish red or green lights as anchor lights, it

could hardly be said that lights of the proper color would

not have attracted the attention of the pilot as being

anchor-lights upon a ship. The District Court excuses

the misleading relation of these lights with the state-

ment:

''It is hardly possible, under the evidence, that had

these lights on the Europe borne the proper legal rela-

tion one to the other as to their height above the deck,

they would have attracted the attention of the pilot as

being anchor-lights upon a ship.''

Because a relation forbidden by statute would not

attract the attention of the pilot to the lights as being

anchor-lights, it certainly does not follow that the proper

relation would not have attracted such attention. The
"proper legal relation'^ would have branded the lights

as anchor-lights, while the actual relation, being con-

trary to law, branded them as not being anchor-lights.

The same reasoning would excuse an anchored vessel

from carrying any lights whatever on the ground that

it is possible that they would not attract the attention of

pilots as being anchor-lights, or prevent collisions.

The statute in this regard was enacted upon the pre-

sumption that the lights therein prescribed would attract

attention as being anchor-lights, and thereby prevent

collisions, while other lights might not.

To excuse the use of lights different from those pre-

scribed by the statute upon the ground that those pre-

scribed would probably not have attracted attention or

been recognized as anchor-lights, is in effect an annul-

ment of the statute.
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As long as there is any one on the moving vessel in a

position to observe lights properly displayed on a vessel

at anchor, the question of whether such lights would, or

would not, have attracted attention and been recognized

as anchor-lights, is a mere question of speculation or con-

jecture. The question from its very nature is not capable

of any certain determination.

Under the plain language of the decisions, it is not

sufficient to show that the fault of an anchored vessel

violating the statutory rules, probably did not contribute

to the collision, but it must be shown that it could not

have done so. As expressed in The Pennsylvania, supra,

such a rule is necessary to enforce obedience to the

mandate of the statute.

It is said that the libellant cannot insist upon this

feature as a cause of the collision, because its whole

theory of the case is that the lights were obscured, and
that that was the cause of the collision. The libellant 's

theory of the case is stated in its libel, which is sum-

marized in the Courtis opinion as follows:

^'It is alleged that the Europe was anchored in the

fair-way, and directly in the course of vessels plying the

river. This is set down as a fault against the ship. But
the especial complaint is made that she was so anchored

without proper riding-lights, as required by law, so dis-

posed and situate as to give notice and warning of her

position and presence in the stream, and without a

proper anchor-watch on duty before and at the time of

the collision.'^

These allegations of the libellant are clearly estab-

lished by the undisputed testimony in the case and cer-

tainly present a delinquency on the part of the respond-

ent sufficient to account for the collision. In the par-

ticular under discussion, the position of the lights was

expressly shown by the respondent's own testimony and

is a matter upon which there was no dispute in the

case.
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The forward light of the Europe violated the require-

ments of the statute in another important respect in

being placed in a position immediately under and close

to a forestay wound about with chafing-gear to an extent

about nine inches in diameter, so that from every direc-

tion in front it was a broken, instead of an '^unbroken,"

light, as required by the statute. The character and
position of the light in this respect is stated in the

opinion of the District Court as follows:

^'The lamp exhibited a light to the extent of its full

diameter, namely, 10% inches, while the forestay, with

its encumbrance, at most was but nine inches. There

is some question whether the forestay, with the chafing-

gear, was as much as nine inches in diameter. One of libel-

ant's witnesses says eight inches, and Captain Rollier,

of the Europe, much less. But grant it to be nine inches.

Even then, a clear light would be thrown past the fore-

stay to any position about the vessel. Further, it is

manifest that, to a vessel approaching from the front,

with but very slight deviation from a direct line, the

entire light would be exposed, and unobscured to the

vision. '

'

This light hung within 14 to 18 inches directly behind

the forestay. (Testimony of Captain Spinner, Apostles,

p. 147.) The light being so close behind the forestay, a

vessel would have to approach almost at a right angle,

before the light would appear clear of and unbroken by
the forestay and the chafing-gear wound about the same.

Even if the lamp exhibited a light lOys inches in diame-

ter, there would only be a reflection of light, on each side

of the forestay and its encumbrance, less than one inch.

This would present a reflection but little, if any, stronger

than an ordinary candle, and much less than that of the

ordinary lantern. It is self-evident that such a light

could not be seen at a distance of one mile, even on the

clearest night.

When the statute says that the forward light on an
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anchored ship must show a ' ^ clear, uniform, and unbroken

light visible all around the horizon at a distance of at

least one mile,'' it does not mean that such light may be

placed immediately behind an obstruction so that its

reflection is broken and almost entirely obscured from all

points of the horizon directly in front of it. The most

important part of the horizon upon a river with any

current whatever is that part directly in front of the

ship which may anchor therein, as that is the only direc-

tion in which vessels coming down the river can ap-

proach. It is seldom, if ever, that a vessel moving down
a stream like the Willamette River can approach an an-

chored vessel except in a practically head-on direction.

If anchor lights are not exhibited where they will at all

times be visible from that portion of the horizon from

which vessels usually approach, their use might just as

well be discontinued, for they would seldom, if ever, be

of any avail in preventing collisions.

The fault of the Europe in having no anchor-watch,

where approaching vessels could be observed, was ex-

cused by the District Court apparently upon the ground

that it would not have been possible to let go the an-

chor chain in time to avoid the accident, after the dan-

ger became manifest and the Comings was only 300

feet away. The danger would have been manifest to

a vigilant anchor-watch long before the Comings, ap-

proaching head-on, had got within 300 feet of the Eu-

rope. It would have been the duty of the anchor-watch,

according to all the decisions, to hail a vessel approach-

ing his ship head-on before a point was reached where

a collision could not be avoided. The night was still, and

a timely hail would have warned the pilot of the Com-

ings that there was a vessel ahead. There can be little

question but that a timely warning of this kind would

have prevented a collision. The anchor chain was fas-

tened so that it could be quickly and easily let go. In
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fact, the sliock of the collision caused it to run out two

shackles, and immediately upon the captain of the Eu-

rope reaching the forecastle after the collision he caused

the chain to be released for two more shackles. The

releasing of an anchor chain is usually made under an

emergency of this kind, and necessarily calls for quick

work on the part of the anchor-watch ; and it is the duty

of the anchored vessel to be prepared for an instant

relasing of the chain. It should not have required three

seconds to have let go the anchor chain in this case with

an anchor watch in the proper position, even if he had

delayed action until this time. The duty of an anchor-

watch is not only to be in a proper position to take such

timely action as may be required by the exigencies of

the situation, but to actually take such action before it

is too late to be of any avail. If there had been an an-

chor-watch on the forecastle head of the Europe actually

watching the head-on approach of the Comings, and he

had delayed action until it was too late to do anything to

avoid a collision, the ship would still be at fault.

Inaction on the part of an anchor-watch cannot be

excused by saying that he had no time to act, for the

reason that the law makes it his duty to act while there

is time for action.

The case of The Clarita and The Clara, 23 Wall. 1,

is cited by the District Court as a case where the charge

of fault for want of a proper anchor-watch was not sus-

tained. But this was not a case of a vessel anchored in

**the usual track of navigation,'^ or in a '* frequented

channel,'' but on the contrary the court in its opinion

refers to a vessel at anchor in a thoroughfare '^out of

the usual track of navigation.'* There is therefore no

conflict between this decision and the later case of The

Clara, 102 tJ. S. 200, 203, and the other cases cited by

the libelant upon this point.
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It is well settled that vessels anchored out of the

usual track of moving vessels are not required to main-

tain an anchor-watch. But it is also well settled that

vessels at anchor, like the Europe, in a frequented chan-

nel or fairway, in the usual track of constantly moving

vessels, are required to maintain a sufficient and vig-

ilant anchor watch at all times while so anchored. The

case then of a vessel at anchor ''out of the usual track

of navigation'' cannot apply in determining the fault of

tlie Euro}3e at anchor in a frequented channel and

squarely in the usual track of navigation.

The District Court says that the authorities cited,

upon the duty of anchored vessels to maintain a proper

anchor-watch, are not controlling here, because the facts

are '* entirely dissimilar.''

The holding of each of the cases, here referred to, is

based upon the fact that the anchored vessel occupied a

position in a frequented channel or fairway where other

vessels were passing and repassing and where there was

danger of collision at any time. It is the position occu-

pied by the anchored vessel which creates the duty to

maintain a proper anchor-watch. The Europe occupied

exactly the same position as occupied by the vessels in

the cases referred to, and was therefore burdened with

exactly the same duty in regard to maintaining a proper

anchor-watch.

The fact that the anchor-watch, in some of the cases

mentioned, saw the approaching vessel, while no one on

the Europe was in a position to see an approaching ves-

sel, can make no difference in the application of this

rule, except to show a greater fault upon the Europe in

this regard. A man in a position where he cannot see

approaching vessels is useless, either as a lookout or

anchor-watch.

In New York & Oriental S. S. Co. vs. New York, N. H.

& H. R. Co., 143 Fed, 991, 993, it is said:
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arise from such a misleading must attach to the cause of

it, rather than to the one misled.

There was nothing about these lights that would in-

dicate in any way that they were anchor-lights, but on

the contrary, if they appeared at all, everything indi-

cated that they were other than anchor-lights. If the

appearance of the lights did not indicate that they were
anchor-lights there was no way in which they could be

distinguished from the land lights beyond them, with

which they were in line.

A light that disappears, at any point upon the hori-

zon, is forbidden by the statute, for the reason that such

a light may not be distinguished as a light upon a vessel

at anchor.

It appears beyond any question of doubt that at the

very time these lights were most needed, it was impossi-

ble for the navigators of the Comings to distinguish them

all, as the}' were in line and directly behind the end of

the jib-boom and the sails furled thereon which entirely

obscured them. The evidence is undisputed that when
the pilot of the Comings discovered the hull of the Eu-

rope by the reflection of his own lights upon it, he was

approaching head-on with one degree, and the evidence

of Captain Crowe, an experienced navigator, and an en-

tirely disinterested witness, shiDws that from this posi-

tion the lights were altogether obscured from the pilot's

vision on the Comings. Just how long the Comings had

been approaching on this exact course is not, and cannot

be, known. But it is certain that the total obscuration of

these lights occurred even prior to this time, if they were

ever visible at all to the navigators on the Comings.

After these lights were obscured, as it is certain they

were at some point before the hull of the Europe was

discovered, it became physically impossible to distin-

guish them as lights upon an anchored vessel, or as

lights at all.
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Under these conditions it could not be a fault upon

the part of the navigators of the Comings not to see the

lights upon the Europe and distinguish them as lights

ujDon a vessel at anchor. The fault in uiis regard rests

upon those responsible for the conditions which pre-

vented the lights from being seen and distinguished as

lights upon an anchored vessel.

THE BLUE PRINT OF THE WILLAMETTE RIVER
MARKED RESPONDENT'S EXHIBIT '''4," IN-

TRODUCED HEREIN OVER THE OBJECTION
OF LIBELANT, IS NOT IDENTIFIED OR
SHOWN TO BE CORRECT, AND IS THEREFORE
INADMISSIBLE.

As appears from the opinion of the District Court

herein, great reliance was given to an inspection of this

alleged blue print or chart of the Willamette River in

determining this cause adversely to the libelant. The in-

troduction of this blue print in evidence was objected to

by the libelant for the reason that it was not identified

as a Government blue print, or shown to be correct.

(Apostles, p. 329.)

There is nothing to show that this chart was made
under Government authority or supervision, or that it is

correct in any particular. The use of such evidence in

the determination of an important cause should not be

made until its correctness is clearly established.

THE DEPOSITION OF ALBERT GUSAVE CAPELLE
SETTING FORTH STATEMENTS OF CERTAIN
VOYAGES MADE BY THE EUROPE IS INAD-
MISSIBLE.

This deposition was introduced in evidence over the

objection of the libelant.

(Apostles, p. 328.)

As shown by Assignment of Error XVI (Apostles,

pp. 384, 388), this deposition set forth statements of

certain voyages made by the Europe beginning in the
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year 1902. It was claimed on behalf of the respondent

that these statements showed what the Europe was
worth to her owners by showing what she had made in

a certain number of voyages. In the first place, there is

nothing to show when or by whom these statements

were made up or that they are correct in any particular.

Even if it were competent to show what the Europe had
made on certain voyages in the past, this could not be

shown by a mere typewritten statement that could be

made up by anyone at any time, and which might be,

for all the evidence shows, wholly imaginary.

It is well settled that statements of account must be

authenticated and shown to be correct by the person who
kept the account or who has actual personal knowl-

edge of its correctness, before they are admissible to

establish any fact. In the second place, a voyage from

Swansea to Iquique for coal in 1902 could not establish

what the Europe was worth to her owners in 1907 in a

voyage from some unknown port to Portland for a dif-

ferent cargo. The profits or losses vary on every voy-

age of a ship, according to the length of the voyage, the

kind of weather encountered, the character of the cargo,

the charter, if any, under which each particular voyage

is made, and many other matters. Because the Europe

earned a certain sum of money in the year 1902 on a

voyage between certain ports, for a certain cargo, is no

evidence that she would earn anything above expenses

in 1907 by a voyage of different length between different

ports for a different cargo.

THE DEPOSITION OF ALBERT CAPELLE TAKEN
AFTER THE TRIAL HEREIN, RELATING TO
MONEYS EXPENDED TO SECURE A BOND FOR
THE RELEASE OF THE EUROPE, IS INADMIS-
SIBLE.

This deposition was objected to by the libelant as

irrelevant and immaterial and on the further ground that
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the letters contained therein were not properly authen-

ticated.

(Apostles, pp. 333, 334.)

It is claimed in this deposition that the owners of the

Europe paid a certain amount of money to Brown Bros.'

Bank in New York so that it would indemnify The
American Surety Company, which issued the bond to

release the Europe. If the owners of the Europe ex-

pended money in this way in procuring a bond from The
American Surety Company, it was an unusual and un-

necessary expense, which should not be allowed in cases

of this kind.

It is therefore respectfully submitted that the decree

of the trial court herein is erroneous and should be re-

versed, and that the appellant should recover from the

respondent the full amount of its loss sustained in the

collision set forth and described in its libel herein.

CAKE & CAKE,

Proctors for Libelant and Appellant.




